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REVIEW & OUTLOOK (Editorial): Patriot Games

The U.S. and Old Europe haven't exactly been seeing oeil-to-eye of late. But American politicians looking for payback ought to be careful lest they aim at the French and hit Americans instead.

Consider the Senate amendment tucked into last week's war funding bill that would tighten U.S.-ownership rules for air-cargo carriers and disrupt Deutsche Post's bid to acquire a portion of Seattle-based Airborne. The sneaky provision is courtesy of delivery rivals UPS and FedEx, which are only too happy to block more formidable competition.

We like a French joke as much as the next guy. And it's amusing to see French's mustard (invented by New Yorker Robert T. French in 1904) hurry out a release saying that the "only thing French about French's mustard is the name!" French hotel conglomerate Accor even rushed to remove its French flags in front of its U.S.-based Sofitels.

But in today's global economy a boycott against a "French" or "German" company can easily be a blow against American workers. Our politicians are figuring this out, albeit slowly. A number of House Members recently sent a letter to the Pentagon demanding that the U.S. Marines end a contract with the French-owned catering firm Sodexho Alliance. But then Representative Chris Van Hollen pointed out that Sodexho's U.S. unit was based in his home state of Maryland, has 110,000 American employees (in all 50 states) and pays $646 million in U.S. taxes.

In South Carolina, the state House also passed a resolution calling for a boycott of French goods. The bill died when lawmakers realized that French tire-maker Michelin had $2 billion in investment and 6,000 workers in South Carolina alone.

All told, Europe remains this country's most important trading partner. According to Johns Hopkins' Center for Transatlantic Relations, Europe held some $3.3 trillion in U.S. assets in 2000, accounting for two-thirds of total foreign assets here. Old and New Europe accounted for half of total global earnings of U.S. companies in 2001.

Which gets us back to Germany's Deutsche Post. U.S. air carriers are still subject to ownership restrictions that date back to the 1920s. Even in today's interconnected economy, foreign shareholders can't own more than 25% of the voting stock of domestic airlines or carry paying passengers between U.S. cities. In theory these laws protect national security, safety and unions. In reality they discourage capital investment in cash-starved U.S. airlines and allow American companies to block competition.

Deutsche Post bought a majority stake in U.S. delivery firm DHL three years ago. UPS and FedEx, which together control more than 70% of the U.S. ground delivery market, unleashed their lobbyists to persuade the Department of Transportation to kill the deal on "foreign ownership" grounds. They haven't had much success, but they are now trying again with DHL's bid to buy Airborne.

The DHL-Airborne deal isn't a violation of the traditional ownership restrictions, because DHL plans only to buy Airborne's ground delivery business; the airline unit would be spun off and Deutsche Post would contract with it for U.S. business. And so UPS and FedEx want Congress to do their dirty work.

The original Senate amendment established an entirely new standard for carrying military air cargo that disqualified foreign-controlled firms -- cutting out a German-linked Airborne. The final language was watered down, but House Republicans want to restore the tougher provisions.

Congress should be doing the opposite, especially given the feeble state of American air carriers. Clearing away the foreign ownership provision would open the industry to new capital, spur competition and lower costs. As public policy, it sure beats another taxpayer subsidy.

As for national security, any carrier operating in the U.S. has to follow U.S. laws regardless of where its shareholders sit. There's no reason a foreign-owned airline or cargo company couldn't fulfill its duties in the Civil Reserve Air Fleet -- that is, hiring out their planes to the military just as our current airlines are doing today in Iraq.

We can think of many ways to pay back the French, starting with the end of the U.N.'s oil-for-food program. But exploiting patriotic feeling as a way to block domestic U.S. competition isn't the American way. Come to think of it, it's positively French.

Airborne Blasts Airline Ownership Plan 

SEATTLE (AP) - Airborne Inc. lashed out Monday at rival package carriers United Parcel Service and FedEx Corp. over a proposal being considered by the U.S. Senate to toughen ownership rules for air carriers. 

Seattle-based Airborne contends the amendment, added to a Senate appropriations bill last week, is aimed at derailing DHL express mail company's planned $1.05 billion buyout of Airborne's ground-delivery operations. DHL is a unit of German postal service Deutsche Post, Europe's largest mail company. 

"It is no surprise that they would attempt to protect their duopoly in any way they can," Airborne said in a statement. "Their attempts to delay our transaction will limit opportunities for American workers and deny choice to American consumers." 

Representatives of UPS and FedEx denied that they are trying to quash competition. 

"Airborne has been a very strong competitor since 1943 to UPS and we do not think a duopoly exists," UPS spokesman David Bolger said. 

He and FedEx spokeswoman Sandra Munoz said their companies have complained for more than two years that the Department of Transportation needs to look at foreign ownership and control issues, particularly regarding Deutsche Post's DHL investment. 

Under the proposed buyout, which needs regulatory approval, DHL would buy Airborne's ground delivery operations. Airborne's air operations will be renamed ABX Air, and remain in the hands of its existing shareholders. U.S. laws prohibit foreign control of domestic airlines. 

Currently, foreign entities can own no more than 25 percent of a U.S. air carrier. An amendment introduced by Sen. Ted Stevens, R-Alaska, to the Senate appropriations bill would require air carriers to be "effectively controlled" by U.S. interests. 

UPS and FedEx contend that the DHL-Airborne deal would skirt current laws. DHL could exert control over Airborne through the service agreement, Bolger said. 

Deutsche Post's Purchase of Airborne Faces Opposition, FAZ Says

Bonn, Germany, April 8 (Bloomberg) -- Deutsche Post AG's plan to buy Airborne Inc., the third-largest U.S. package-delivery system, faces political opposition in the U.S., reported the German newspaper Frankfurter Allgemeine Zeitung, without citing anyone.

The U.S. Congress is considering restricting the transport of military equipment to airlines ``effectively controlled'' by U.S. citizens, the paper reported. The ban could be extended to normal goods, the paper said.

Deutsche Post, Europe's biggest postal service, agreed last month to buy Airborne to establish ground transport operations for its DHL unit. DHL wants to increase its presence in the U.S. market to compete with larger rivals FedEx Corp. and United Parcel Service Inc.

Airborne's airline assets will be turned into a separate company called ABX Air. Deutsche Post's U.S. rivals have argued that ABX Air will be so dependent on DHL that it will effectively be controlled by the Deutsche Post division, the paper said.

(Frankfurter Allgemeine Zeitung 4-8 26)

--Bret Okeson in the Frankfurt newsroom (49 69) 92041 213 and bokeson@bloomberg.net. Editor: Lavell.

	US rivals attempt to bar Deutsche Post subsidiaries from US military freight contracts (Gesetz soll Deutsche Post vom US-Markt drangen)

	


	US parcel forwarding giants United Parcel Service (UPS) and Fedex are reported to be stepping up attempts to prevent Deutsche Post from expanding on the US market. Deutsche Post operates a US air freight subsidiary, DHL Airways, and is hoping to take over part of the business of US company Airborne. With backing from the Senate in Washington, the two US rivals are reported to be calling upon the country's regulators to favour US-controlled air freight companies over foreign competitors when awarding military freight contracts, in view of the current conflict in the Gulf. At the instigation of Republican representative Roy Blunt, the relevant draft amendment has been included with the US defence budget.

Under one version of the draft bill of the Senate committee, airline operators in which foreign companies hold shares, and which generated 50 per cent of their turnover, or more, with these foreign companies, and also airline companies controlled by foreign states, either directly or indirectly, would be excluded from military freight contracts. Under an alternative version of the bill, military freight contracts would be awarded only to airlines controlled by US citizens. The proposed new bill is to be discussed by the mediation committee today.


Airborne says rivals trying to block deal 

By The Associated Press 
Airborne lashed out yesterday at rival package carriers United Parcel Service and FedEx over a proposal being considered by the U.S. Senate to toughen ownership rules for air carriers. 

Seattle-based Airborne contends the amendment, added to a Senate appropriations bill last week, is aimed at torpedoing DHL express-mail company's planned $1.05 billion buyout of Airborne's ground-delivery operations. DHL is a unit of German postal service Deutsche Post, Europe's largest mail company. 

"It is no surprise that they would attempt to protect their duopoly in any way they can," Airborne said in a statement. "Their attempts to delay our transaction will limit opportunities for American workers and deny choice to American consumers." 

Representatives of UPS and FedEx denied that they are trying to quash competition. "Airborne has been a very strong competitor since 1943 to UPS and we do not think a duopoly exists," said UPS spokesman David Bolger. 

He and UPS said their companies have complained for more than two years that the U.S. Department of Transportation needs to look at foreign ownership and control issues, particularly with regard to Deutsche Post's investment in DHL. 

Under the proposed buyout, which requires federal and European regulatory approval, DHL would buy Airborne's ground-delivery operations. Airborne's airline operations would be renamed ABX Air and remain in the hands of its existing shareholders; U.S. laws bar foreign control of domestic airlines. ABX would sign a service agreement with DHL. 

Currently, foreign entities can own no more than 25 percent of a U.S. air carrier. The amendment to the Senate appropriations bill would require air carriers to be "effectively controlled" by U.S. interests. 

UPS and FedEx contend that the DHL-Airborne deal would skirt current laws; DHL could exert control over Airborne through the service agreement, Bolger said. 
Airborne assails UPS, FedEx over legislation 

Airborne Inc. lashed out yesterday at rival package carriers United Parcel Service and FedEx Corp. over a proposal being considered by the U.S. Senate to toughen ownership rules for air carriers. 

Airborne contends the amendment, added to a Senate appropriations bill last week, is aimed at derailing DHL express mail company's planned $1.05 billion buyout of Airborne's ground-delivery operations. DHL is a unit of German postal service Deutsche Post. UPS and FedEx denied that they are trying to quash competition.

Under the proposed buyout, which requires federal and European regulatory approval, DHL would buy Airborne's ground-delivery operations. Airborne's airline operations will be renamed ABX Air and remain in the hands of its existing shareholders; U.S. laws prohibit foreign control of domestic airlines. ABX will sign a service agreement with DHL.

Currently, foreign entities can own no more than 25 percent of a U.S. air carrier.

Few escape hatches for Airborne buyer


by Jaret Seiberg in Washington

Deutsche Post World Net AG is betting big that U.S. regulators will clear its $1 billion deal for Airborne Inc. 

That's because, under the merger agreement filed April 4 with the Securities and Exchange Commission, Deutsche Post's DHL Worldwide Express unit has little room to abandon the transaction if it encounters stiff government opposition. The parties appear to have written the agreement in expectation that the Department of Transportation may question the deal, presumably because federal law bars non-U.S. companies from owning domestic airlines. 

To overcome this legal hurdle, DHL has proposed a controversial plan to spin off Airborne's air operations as separate public company, ABX Air Inc., that would be contractually required to carry DHL freight. 

If the Transportation Department rejects this structure, DHL must increase its per-share offer price for Airborne by 40 cents to $21.65, or $19.4 million, and attempt other ways to win the government's blessing. This includes permitting Airborne or ABX to relinquish their freight forwarding licenses. Under this scenario, DHL would have to buy Airborne's ground operations, while the target's air operations most likely would be liquidated or sold to a third party. 

That could fundamentally alter the financial picture of the deal. One Wall Street source said DHL could find it difficult to profitably use Airborne's ground assets without the air fleet. Splitting freight among multiple carriers would be more expensive and tougher to coordinate, the source said. 

The merger agreement also states that failure to win approval from Transportation regulators does not constitute a "material adverse effect," which can be cited as cause for ending the deal, nor may it be cited as a breach of a representation, warranty or covenant. 

Yet DHL's obligation to complete the deal does not appear absolute. Section 6 of the contract conditions the requirement to close the deal on government consent and on the absence of any legal prohibition, such as a court order. 

Section 7 of the agreement also provides DHL some wiggle room. It states that DHL does not have to complete the deal if it has a "reasonable belief" that proceeding would jeopardize either company's foreign freight forwarding licenses. DHL needs this license to operate its U.S. ground operations. 

Tom Burnett, the president of Merger Insight, an affiliate of Wall Street Access, said these conditions provide DHL with an emergency exit. "The conditions are in there for a reason, and they have to be satisfied," he said. 

Other legal experts are puzzled over Section 5.12(a) of the merger agreement, which states that neither DHL, Airborne nor ABX are required to accept changes to the contract unless they are "commercially reasonable" from the perspective of the surviving company and ABX. One source said this provision applies to changes to the agreement establishing ABX Air and defining its relationship with DHL, rather to a broader obligation to close the Airborne transaction. 

But the language has tripped up other lawyers, who say it remains unclear. Adding to the confusion is that the section refers to the "transaction agreements," defined earlier in the contract as including the merger agreement and the ABX Air documents. If it does apply to the merger agreement, then DHL could cite it as a reason to abandon the deal if it cannot use ABX Air. 

Still, other experts on merger agreements, including Burnett, said they interpret the overall document as imposing a high burden on DHL to win government clearance. "We are reasonably optimistic on this one," he said. 

Critics of the deal contend the plan for ABX Air violates federal law, which bars foreigners from owning more than 25% of the voting stock or 49% of the equity of a domestic airline. The law also bans foreigners from controlling domestic carriers. 

In dispute is whether the contractual ties between DHL and ABX would give Deutsche Post too much control over ABX. The Transportation Department previously has permitted such structures, yet in recent months Congress has complained about the arrangements, and the agency's inspector general has issued a letter saying an administrative law judge should be appointed to resolve such questions. 

The March 25 merger agreement would expire Nov. 25 if it has not been consummated, though the parties may extend the deal for up to 60 days. There is no termination fee. 

Also filed with the SEC was a copy of the agreement between ABX Air and DHL. ABX must provide aircraft and follow routes as outlined in a confidential schedule attached to the contract. 

The air carrier may solicit outside customers, but the contract says such business may not "interfere in any material respect" with its obligations to move DHL's cargo. ABX also may not solicit DHL's ground customers, and it must pay DHL a fee if it uses an aircraft leased by DHL to provide service to a third party. 

Legislation may complicate matters further. Several U.S. senators are battling over whether an amendment should be added to the supplemental appropriations bill to bar a non-U.S. party from providing more than half a domestic airline's revenue. This would essentially force the Transportation Department to reject the ABX Air plan.

Airborne blasts blocking maneuver


by Jaret Seiberg in Washington

Airborne Inc. on Monday, April 7, blasted congressional efforts to block its merger with DHL Worldwide Express, a unit of Deutsche Post World Net AG, accusing rivals of manipulating the legislative process to the detriment of consumers. 

At issue is a move by Senate Appropriations Committee chairman Ted Stevens to include language in the supplemental appropriations bill funding the war in Iraq that would interfere with Deutsche Post’s $1.05 billion acquisition of Airborne.

Airborne said FedEx Corp. and United Parcel Service Inc. were orchestrating the legislation to protect their 79% share of the U.S. express delivery market. It also said its plan to place Airborne's air operations into a company called ABX Air Inc. to be spun off to shareholders would comply with federal laws that bar non-U.S. citizens from owning domestic air carriers.

“We believe this amendment is clearly influenced by UPS and FedEx, who are attempting to prevent competition by redefining the decades-old citizenship requirements for ownership of air carriers," Airborne said in a statement. "The structure of the proposed DHL and Airborne transaction is transparent and clearly meets all current regulatory requirements. ABX Air will be a totally independent company and will be 100% owned by public shareholders.” 

Airborne said the public would suffer if the amendment succeeds. FedEx's and UBS's "attempts to delay our transaction will limit opportunities for American workers and deny choice to American consumers,” the company said.

UPS spokesman David Bolger said Airborne is trying to distract attention from the issue of whether it is appropriate for Deutsche Post, which is owned by the German government, to try to circumvent the ban on foreign ownership of U.S. airlines. He also said the congressional effort will force the Department of Transportation to clarify what constitutes foreign control of a domestic airline, noting that ABX Air will get about 98% of its business from Deutsche Post after the merger. 

"That is what we deem as effective control," Bolger said.

The exact language of the Stevens amendment is unclear. The Republican senator from Alaska has included a placeholder amendment in the bill that only requires the Transportation Department to define what constitutes "control" over a domestic airline by a foreigner.

Yet Stevens is expected to substitute new language in a House-Senate conference committee this week that would limit the percentage of revenue a domestic carrier could draw from a foreign citizen. As chairman of Senate Appropriations, Stevens is typically free to attach such amendments to a spending bill.

Deutsche Post and DHL propose to avoid the foreign ownership ban by spinning off Airborne’s air unit to shareholders. It would then execute contracts with the airline to carry its freight. Critics contend this violates the law because Deutsche Post would essentially control Airborne’s air operations, even though it does not own them.

DJ CORRECT: United Parcel, Not Postal, Act In Airborne Deal
WASHINGTON (Dow Jones)--Airborne Inc. (ABF) said Monday that competitors United Parcel Service Inc. (UPS) and FedExp Corp. (FDX) have influenced legislation that could interfere with its merger with Brussels-based DHL Worldwide Express.

(Item which ran about 5:20 p.m. EDT (2120 GMT) incorrectly identified United Parcel Service.)

