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AMENDMENT CONCERNING NONPOSTAL PRODUCTS

1.
Page 3, strike lines 9 through 13, and insert the following:


"(5) ‘postal service’ means the carriage of letters, printed matter, or mailable packages, including acceptance, collection, processing, delivery, or other services supportive or ancillary thereto. 

2.
Page 4, strike lines 17 through 19, and insert the following:


"(c) Nothing in this title shall be considered to require that the Postal Service provide any nonpostal services.  The Postal Service shall be permitted to provide any product or service which was provided as of the date of enactment of this section.".

EXPLANATION

This amendment clarifies the authority of the Postal Service to provide postal services, as well as certain nonpostal services.  In language adopted by the Postal Rate Commission, "postal services" are defined to include the delivery of letters, printed matter, or packages, including acceptance, collection, processing, transmission, or other services supportive or ancillary thereto.  The language would also specifically allow the Postal Service to continue to offer nonpostal products that are currently available 
AMENDMENT CONCERNING DEFINITION OF PRODUCT


Page 3, line 15, strike “for which a rate is applied” and insert “for which rates are applied”. 

EXPLANATION

This amendment clarifies the definition of “product” to prevent the misidentification of rate cells as postal products.  A postal “product” should reflect what the market views as a different “product”, not the number of individual rates that might possibly exist for a particular product.  The entire Bound Printed Matter rate schedule, for example, is a well-defined product with specific market and cost characteristics.  The existence of numerous zoned rates within that structure does not imply sufficient differentiation to classify each rate cell as a separate product.  

AMENDMENT CONCERNING EMPLOYMENT COST INDEX

1.
Page 4, strike lines 4 through 7 and insert the following:


"(10) 'Employment Cost Index' or "ECI' means the Employment Cost Index (wages and salaries, private industry workers) published quarterly by the Bureau of Labor Statistics of the Department of Labor; and

2.
Page 9, line 13, strike "Consumer Price Index" and insert "Employment Cost Index".

EXPLANATION
This amendment would require the use of the Employment Cost Index, rather than the Consumer Price Index, as a measuring tool to determine the reasonableness of increases in postal rates.  The use of the ECI instead of the CPI in postal ratemaking conforms to the legislative guidance on the formulation and construction of price caps at another location in the bill.
AMENDMENT CONCERNING DEFINITION OF MARKET-DOMINANT PRODUCTS


Page 5, strike line 8 and all that follows through page 6, line 2, and insert the following: 

“§ 3621.  Applicability; definitions

“(a) APPLICABILITY.—This subchapter shall apply with respect to—


“(1) First-Class Mail Letters;


“(2) First-Class Mail Cards;


“(3) Periodicals;


“(4) Standard Mail;


“(5) Single-Piece Parcel Post;


“(6) Media Mail;


“(7) Bound Printed Matter;


“(8) Library Mail;


“(9) Special Services; and


“(10) Single-Piece International Mail.

subject to any changes the Postal Regulatory Commission may make under section 3642.

EXPLANATION

This amendment would update the list of market-dominant products in proposed section 3621 of title 39 to reflect the current mail classification system.  Where appropriate, mail classification terminology is updated, and previous disaggregations that reflected the grouping of certain types of mail in “baskets” have been removed.  Single-Piece International Mail is placed in a separate category, reflecting its distinct market characteristics.  

AMENDMENT CONCERNING ATTRIBUTION OF COSTS


Page 7, line 17, strike “type;” and insert the following:  “type, based on a transparent assessment of cost causality for each class or type of mail service in accordance with accepted economic practice;”

EXPLANATION

This amendment would refine the cost attribution factor used for postal ratemaking purposes to ensure that the method of cost attribution used by the Commission was based on a transparent assessment of cost causality, in accordance with accepted economic practice.  Attributed costs would be required to reflect solely the postal costs of providing the product, and not subjective factors.  

AMENDMENT CONCERNING EXIGENT REVENUE REQUESTS


Page 10, line 2, strike “section.’.” and insert “section.”, and insert the following:


“(h) EXIGENT REVENUE REQUESTS.—

“(1) If the system established by the Commission under this section includes price caps, revenue targets, or other forms of incentive regulation, such system shall include a method for the Postal Service to request an adjustment to the price cap, revenue target, or other mechanism used in the system to enable it to obtain additional revenue above the amount that would otherwise be available. 

“(2) The Postal Service may request such an adjustment—

“(A) in the case of emergency circumstances affecting its delivery, mail processing or transportation network, or its ability to provide universal service either nationwide or within a significant area; or

“(B) in the case of the incurrence of either costs not contemplated in the price cap, revenue target or other mechanism, or other substantial increases beyond the control of the Postal Service of costs incorporated in the price cap, revenue target, or other mechanism used in the system established by the Commission.

“(3) In its request, the Postal Service shall indicate whether its request is for a single year, a specified number of years, or a permanent change in the calculation of the price cap, revenue target, or other mechanism.

“(4) The Postal Regulatory Commission shall consider the Postal Service’s request and issue a determination within 60 days with regard to a request under paragraph (2)(A), or 120 days with regard to a request under paragraph (2)(B), based solely on the merits of the Postal Service’s need to obtain additional revenue for the reasons stated in the request.  The Commission’s determination shall not change any postal rate or fee, rate design, relationship between rates, cost coverage, or markup.

“(5) If the Commission determines that an adjustment in the price cap, revenue target, or other mechanism is justified, the Postal Service may change rates for market-dominant products using the adjusted price cap, revenue target, or other mechanism.”.  

EXPLANATION
This amendment would provide a method to ensure that any system of price cap regulation allows the Postal Service to obtain an adjustment to the price cap to allow it to obtain additional revenue in exigent circumstances.  Such an adjustment might be requested in emergency circumstances such as terrorist attacks or natural disasters that threatened the Postal Service’s ability to provide universal service, or in cases where new cost factors not contemplated in the original price cap posed a serious threat to postal finances.  In either case, the Commission would review the Postal Service’s request, and issue an expedited determination based solely on the Service’s need for additional revenue.  The Commission would not be authorized to use a proceeding of this type to effect changes in rates, fees, rate design, or similar factors.
AMENDMENT CONCERNING PRICE CAP REGULATION


Page 10, line 2, strike “section.’.” and insert “section.”, and insert the following:


“(g) PRICE CAP RULE.—If the system established by the Commission under this section includes price caps, revenue targets, or other forms of incentive regulation, such mechanisms shall reflect and make allowance for any unique or particularly burdensome cost factors that affect the Postal Service, including, but not limited to—


“(1) increases in the cost of fuel to the Postal Service;


“(2) growth in the network required to provide universal delivery service to new addresses;


“(3) growth in the cost of statutorily-mandated benefits for employees or retirees of the Postal Service; and


“(4) increases in the Employment Cost Index, in recognition of the labor-intensive nature of the services provided by the Postal Service.”.

EXPLANATION

This amendment would ensure that any system of price cap regulation allows the Postal Service to recover costs over which it has little or no control.  The Postal Service is particularly vulnerable to fuel costs, transporting mail to and from 38,000 facilities and 141 million addresses six days a week.  Similarly, the Postal Service must absorb the cost of serving over 1.8 million new addresses each year.  In terms of inflationary pressure, the costs of statutory benefits for postal employees and postal retirees are even more significant.  Finally, in recognition of the labor-intensive character of postal service, any inflation- or index-based system of postal rate regulation should make use of the Employment Cost Index as a measure of wage gains in the economy as a whole.

AMENDMENT CONCERNING COST-OF-SERVICE REGULATION


Page 10, line 2, insert the following after new section (g):


“(h) COST-OF-SERVICE RULE.—If the system established by the Commission under this section includes cost-of-service regulation, such system of regulation shall provide for retention of earnings by the Postal Service, consistent with the following guidelines—

“(1) Any restriction on retained earnings shall take into consideration available information concerning retained earnings for companies providing similar products or services.

“(2) The regulatory system shall allow the Postal Service to retain sufficient earnings to—

“(A) fund projected growth in the postal delivery network for the expected duration of a rate change;

“(B) smooth the rate cycle to avoid precipitous increases in rates; and

“(C) take reasonable action in response to rapid or short-term cost increases, including but not limited to increases in fuel prices or the cost of employee or retiree benefits mandated by law;

“(3) Upon request, justified by a transparent cost-benefit assessment, the regulatory system shall allow the Postal Service to increase the amount of retained earnings to fund capital improvements, including but not limited to enhancements in its automation program, and improvements in or additions to its delivery and retail programs;

“(4) The regulatory system shall allow the Postal Service to request additional retained earnings in the case of emergency circumstances affecting its delivery, mail processing, or transportation network, or its ability to provide universal service either nationwide or in a significant area, and require the Commission to make a determination on such request within 60 days.

EXPLANATION

This amendment would ensure that any system of cost-of-service regulation allows the Postal Service to retain earnings, within certain guidelines.  The level of retained earnings allowed to be retained by the Postal Service would take into consideration the level of retained earnings required by private firms in the delivery industry, and would be sufficient to enable the Postal Service to fund projected growth in its delivery network, smooth increases in postal rates, react to rapid or short-term increases in costs over which it has little or no control, and finance necessary capital improvements.  Further, the regulatory system would allow the Postal Service to request an increase in its level of retained earnings to respond to emergency circumstances, such as natural disasters or terrorist attacks, that affect its delivery, mail processing, or transportation network, or its ability to provide universal service.
AMENDMENT CONCERNING NEGOTIATED SERVICE AGREEMENTS FOR MARKET-DOMINANT PRODUCTS

1.
Page 10, after line 2 insert the following:

"§ 3623.  Service agreements for market-dominant products


"(a) IN GENERAL.—The Postal Service may enter into service agreements with a customer or group of customers that provide for the provision of postal services under terms, conditions, or service standards that differ from those that would apply under the otherwise applicable classification of market-dominant mail.  Such agreements may involve—


"(1) performance by the customer of specified mail preparation, processing, transportation, or other functions;


"(2) performance by the Postal Service of specified mail preparation, processing, transportation, or other functions, or


"(3) other terms and conditions that meet the requirements of subsections (b) and (c).


"(b) REQUIREMENTS.—A service agreement under this section may be entered into only if the following conditions are met—


"(1) the total revenue generated under the agreement—

"(A) will cover all Postal Service costs attributable to the products or services covered by the agreement; and


"(B) will result in no less contribution to the institutional costs of the Postal Service than would have been generated had the agreement not been entered into;


"(2) rates and fees for other customers will not increase as a result of the agreement;


"(3) the agreement pertains exclusively to products in the market-dominant category of mail; and


"(4) the agreement will not preclude or materially hinder similarly situated customers from entering into agreements on the same or substantially the same terms and the Postal Service remains willing and able to enter into such agreements.


"(c) LIMITATIONS.—A service agreement under this section shall—


"(1) be for a term not to exceed 3 years; and


"(2) provide that such agreement shall be subject to the cancellation authority of the Postal Regulatory Commission under section 3662.


"(d) NOTICE REQUIREMENTS.—


"(1) IN GENERAL.—No less than 30 days before a service agreement under this section is to take effect, the Postal Service shall file with the Postal Regulatory Commission and publish in the Federal Register the following information with respect to such agreement—


"(A) a description of the postal services the agreement involves;


"(B) a description of the functions the customer is to perform under the agreement;


"(C) a description of the functions the Postal Service is to perform under the agreement;


"(D) the rates and fees payable by the customer during the term of the agreement; and


"(E) with respect to each condition under subsection (b) of this section, information sufficient to demonstrate the bases for the view of the Postal Service that such condition would be met.


"(2) AGREEMENTS LESS THAN NATIONAL IN SCOPE.—In the case of a service agreement under this section that is less than national in scope, the information described in the preceding paragraph shall also be published by the Postal Service in a manner designed to afford reasonable notice to persons within the geographic area or areas in which such agreement (or any amendment thereto) will apply.


"(e) EQUAL TREATMENT REQUIRED.—If the Postal Service enters into a negotiated service agreement with a customer under this section, the Postal Service shall make such agreement available to other customers on the same terms and conditions .


"(f) COMPLAINTS.—Any person who believes that a service agreement proposed or implemented under this section does not comply with the requirements of this section may, within 60 days of public notice of the agreement under subsection (d) of this section, file a complaint with the Postal Regulatory Commission in accordance with section 3662.

2.
Page 31, line 25, strike "market tests," and insert "market tests or service agreements,".

EXPLANATION

This amendment would establish a mechanism for the Postal Service to enter into Negotiated Service Agreements (NSAs) with postal customers respecting market-dominant products.  Such NSAs would specify mutual agreements between the Postal Service and individual customers or groups of customers regarding the preparation, presentation, acceptance, processing, transportation, and delivery of mail under particular rate, classification, and service conditions and restrictions.  A wide variety of agreements would be allowed, but no NSA would be permitted to reduce the total contribution to institutional costs for the participating customers.  NSAs would not be subject to prior approval by the Postal Regulatory Commission, but would be subject to a public notice requirement, and appeal to the Postal Regulatory Commission under the complaint process of section 3662.  
AMENDMENT CONCERNING DEFINITION OF COMPETITIVE PRODUCTS

Page 10, strike line 19 and all that follows through page 11, line 3, and insert the following: 

“§ 3631.  Applicability; definitions

“(a) APPLICABILITY.—This subchapter shall apply with respect to—


“(1) Priority Mail;


“(2) Express Mail;


“(3) Mailgrams;


“(4) Bulk International Mail; and


“(5) Bulk Parcel Post;

subject to subsection (d) and any changes the Postal Regulatory Commission may make under section 3642.

EXPLANATION

This amendment would clarify the list of competitive products in proposed section 3631 of title 39 to reflect the current mail classification system.  As amended, the category of competitive products explicitly contains both Bulk International Mail and Bulk Parcel Post.
AMENDMENT CONCERNING MARKUP RULE FOR COMPETITIVE PRODUCTS

Page 12, strike line 18 and all that follows through page 13, line 5 and insert the following: 

“§ 3633.  Provisions applicable to rates for competitive products

“(a) IN GENERAL.—The Postal Regulatory Commission shall, within 180 days after the date of enactment of this section, promulgate (and may from time to time thereafter revise) regulations—

"(1) to prohibit the subsidization of competitive products by market-dominant products;

"(2) to ensure that each competitive product covers its costs attributable,  based on a transparent assessment of cost causality for each class or type of mail service in accordance with accepted economic practice; and  

"(3) to ensure that each competitive product makes a contribution to the institutional costs of the Postal Service equal to at least 25% of its attributable costs.

"(b) REVIEW OF MINIMUM CONTRIBUTION.—Five years after the date of enactment of this section, and every five years thereafter, the Postal Regulatory Commission shall conduct a review to determine whether the institutional-costs contribution requirement of paragraph (a)(3) should be retained in its current form, modified, or eliminated.  In making its determination, the Commission shall consider all relevant circumstances, including the prevailing competitive conditions in the market, and the degree to which any costs are uniquely or disproportionately associated with any competitive products. 

EXPLANATION

This amendment would replace the collective markup provision of section 3633 with a requirement that each competitive product maintain an institutional-costs contribution of 25 percent.  The Postal Regulatory Commission would reconsider this requirement at five-year intervals, and would determine whether it should be retained, modified, or eliminated.  In making its determination, the Commission would give special consideration to prevailing conditions in the market for competitive products, and to cost factors that might have a unique or disproportionate impact on competitive products. 

AMENDMENT CONCERNING MARKET DOMINANT PRODUCTS

Page 13, line 15, add “market dominant” before “experimental products.”

Page 33, line 11, substitute text corresponding to 3624 with “3624 Market tests of experimental market dominant products” under Subchapter I, and delete “3641 Market tests of experimental products” under Subchapter III  

Conforming amendments:

Page 13, line 12, change “3641” to “3624” and move text of resdesignated section 3624 to page 10 line 3.

Page 19, line 24, change “3641(h) to “3624(h)”

Page 21, line 8, change “3641” to “3624”

Page 25, line 18, change “3641” to “3624”

EXPLANATION
These changes would clarify that provisions relating to experimental products would apply to market dominant products.
AMENDMENT CONCERNING MARKET TESTS OF EXPERIMENTAL PRODUCTS
Page 14, line 18, after "collectively).", add the following:  "Any test that solely affects products currently classified as competitive, or which provides services ancillary to only competitive products shall be presumed to be in the competitive product category, without regard to whether a similar ancillary service exists for market dominant products."

EXPLANATION

This amendment would clarify the proper categorization of ancillary services for the purposes of market tests, by reference to the products most clearly affected by or related to the experimental service.  Ultimately, this should allow the Postal Service to "fine tune" its product lines more exactly.  
AMENDMENT CONCERNING TRANSFER OF PRODUCTS BETWEEN CATEGORIES OF MAIL

Page 18, strike line 6 and all that follows through line 15 and insert the following: 

“§ 3642.  New products and transfers of products between the market-dominant and competitive categories of mail

“(a) IN GENERAL.—Upon request of the Postal Service or users of the mails, or upon its own initiative, the Postal Regulatory Commission may change the list of market-dominant products under section 3621 and the list of competitive products under section 3631 by adding new products to the lists, removing products from the lists, or transferring products from the market-dominant list to the competitive list.

EXPLANATION

This amendment would clarify that products may be transferred only from the market-dominant category to the competitive category, and not in the other direction.  Creating a dual regulatory structure for competitive products (antitrust plus possible "reclassification") would be inefficient, and could lead to conflicting regulatory results.  Moreover, the possibility that the regulator will transfer a product to the market dominant side, with its greater restrictions, may make customer relationships less predictable.

AMENDMENT CONCERNING APPELLATE REVIEW

1.
Page 32, line 18, insert “, including the Postal Service,” after “person”:

EXPLANATION

This amendment would clarify that the Postal Service may seek appellate review on its own initiative like other participants before the Postal Regulatory Board.  This amendment would complement proposed section 409(h)(1), which would authorize the Postal Service to employ attorneys for representation in appellate actions under proposed section 3663.  It would also preempt the argument that Congress did not intend the Postal Service to be a "person" under this section because it did not say so specifically as it did elsewhere, such as in 39 USC 404(e)(1) and (f).

AMENDMENT CONCERNING ASSUMED FEDERAL INCOME TAX ON COMPETITIVE PRODUCTS INCOME

Page 46, strike line 8 and all that follows through line 17 and insert the following: 


“(b) COMPUTATION AND TRANSFER REQUIREMENTS.—The Postal Service shall, for each year beginning with the year in which occurs the deadline for the Postal Service's first report to the Postal Regulatory Commission under section 3652(a)—


"(1) compute its assumed taxable income from competitive products for such year, making a deduction from the net income from each competitive product for such year an amount equal to the attributable costs of the product, together with the institutional-costs contribution of the product for such year under section 3633(a)(3); 


"(2) compute its assumed Federal income tax on its assumed taxable income from competitive products for such year; and


"(3) transfer from the Competitive Products Fund to the Postal Service Fund the amount of any assumed tax.

EXPLANATION

This amendment would clarify that the required 25% markup on each competitive product would not be subject to the imputed Federal income tax.  The imputed tax is intended to represent the income tax that would be paid by a private sector firm.  All firms have overhead and joint and common costs that are not directly attributable to specific products or services.  In the case of the Postal Service, the minimum markup on each competitive product serves as the proxy for the institutional-costs contribution for that product, and it is appropriate to eliminate these costs from the computation of imputed income tax.  
AMENDMENT CONCERNING ANTITRUST LIABILITY

1.
Strike p. 49 line 12 through p. 50 line 15 and insert the following:

“(e)(1) To the extent that the Postal Service, or other Federal agency acting on behalf of or in concert with the Postal Service, engages in conduct with respect to any competitive product as defined under subchapter II of this Title, the Postal Service or other Federal agency (as the case may be)--

“(A) shall not be immune under any doctrine of sovereign immunity from suit in Federal court by any person for any violation of Federal law by such agency or any officer or employee thereof; and 

“(B) shall be considered to be a person (as defined in subsection (a) of the first section of the Clayton Act) for purposes of—




“(i) the antitrust laws (as defined in such subsection); and


“(ii) section 5 of the Federal Trade Commission Act to the extent that  such section 5 applies to unfair methods of competition.

 “(2) No damages, interest on damages, costs or attorney's fees may be   recovered, and no criminal liability may be imposed, under the antitrust laws (as so defined) from the Postal Service or any officer or employee thereof acting in an official capacity .

EXPLANATION
The antitrust laws would apply only with respect to the Postal Service’s competitive products, and not any portion of market-dominant products.  Remedies would be limited to injunctive relief.  This would minimize to a greater degree the possibility of regulatory conflict caused by overlapping responsibilities of the Postal Regulatory Commission and antitrust authorities.  
AMENDMENT CONCERNING INTERNATIONAL POSTAL ARRANGEMENTS

Page 55, strike line 13 and all that follows through page 61, line 2, and insert the following:

"§ 407.  International postal arrangements


"(a) It is the policy of the United States—


"(1) to promote and encourage affordable, efficient, and universally available international postal services for cultural, social, and economic purposes;


"(2) to promote and encourage unrestricted fair competition among similarly situated operators in non-reserved cross border markets;


"(3) to promote and encourage a clear distinction between governmental and operational responsibilities with respect to the provision of international postal services; and


"(4) to participate in multilateral and bilateral agreements with other countries to accomplish these objectives.


"(b)(1) The Secretary of State shall be responsible for formulation, coordination, and oversight of foreign policy related to international postal services, and shall have the power to conclude treaties, conventions and amendments related to international postal services, except that the Secretary may not conclude any treaty, convention, or other international agreement (including those regulating international postal services) if such treaty, convention, or agreement would, with respect to any competitive product, grant an undue or unreasonable preference to the Postal Service, any similarly situated private provider of international postal services lawfully operating in the United States, or any other person.


"(2) In carrying out the responsibilities specified in paragraph (1), the Secretary of State shall exercise primary authority for the conduct of foreign policy with respect to international postal services, including the determination of United States positions and the conduct of United States participation in negotiations with foreign governments and international bodies.  In exercising this authority, the Secretary—


"(A) shall coordinate with other agencies as appropriate, and in particular, shall give full consideration to the authority vested by law or Executive order in the Postal Service, the Postal Regulatory Commission, the Department of Commerce, the Department of Transportation, and the Office of the United States Trade Representative in this area;


"(B) shall maintain continuing liaison with other executive branch agencies concerned with postal and delivery services;


"(C) shall maintain continuing liaison with the Committee on Government Reform of the House of Representatives and the Committee on Governmental Affairs of the Senate;


"(D) shall maintain appropriate liaison with representatives of users, private providers of international postal services and other international delivery services, and other interested stakeholders to keep informed of their interests and problems, and to provide such assistance as may be needed to ensure that matters of concern are promptly considered by the Department of State or (if applicable, and to the extent practicable) other executive branch agencies; and


"(E) shall assist in arranging meetings of such public sector advisory groups as may be established to advise the Department of State and other executive branch agencies in connection with international postal services.


"(3) The Secretary of State may establish an advisory committee (within the meaning of the Federal Advisory Committee Act) to perform such functions as the Secretary considers appropriate in connection with carrying out subparagraphs (A) through (D) of paragraph (2).


(4)  For purposes of this subsection, the terms ‘users,’ ‘private provider of international postal service’, ‘other international delivery service,’ ‘person’ or  ‘other interested stakeholder’ refers to US citizens or private companies substantially owned or controlled by persons who are citizens of the United States.


"(c)(1) Before concluding any treaty, convention, or amendment that establishes a rate charged, or classification offered, to the public for a product subject to subchapter I of chapter 36, the Secretary of State shall consult with the Postal Regulatory Commission on whether such rate or classification is consistent with the standards and criteria established by the Commission under section 3622.  


"(2) The Secretary shall ensure that each treaty, convention, or amendment concluded under subsection (b) takes into account the advice of the Commission adopted under paragraph (1), except to the extent the Secretary of State determines that considerations of foreign policy, affordability, the effect on users, universal service, freedom of transit, or national security require otherwise.


"(d) The Postal Service shall have the power to conclude treaties, conventions and amendments related to international postal services in subsection (b).  In carrying out any delegated powers, the Postal Service shall keep the Secretary of State informed of negotiations prior to concluding a final text.  The Postal Service shall transmit a copy of each such postal treaty, convention, or amendment related to international postal service concluded with foreign governments under the authority of this subsection to the Secretary of State.  The Postal Service shall not conclude any treaty, convention, or amendment related to international postal services that is inconsistent with any policy of the Secretary of State.


"(e) Nothing in this section shall be considered to prevent the Postal Service from entering into such commercial or operational contracts related to providing international postal services and other international delivery services as it deems appropriate, except that—


"(1) any such contract made pursuant to this subsection with an agency of a foreign government (whether under authority of this subsection or otherwise) shall be solely contractual in nature and may not purport to be international law; and


"(2) a copy of each such contract between the Postal Service and an agency of a foreign government made pursuant to this subsection shall be transmitted to the Secretary of State and the Postal Regulatory Commission not later than the effective date of such contract.


"(f)(1) With respect to shipments of international mail that are competitive products within the meaning of section 3621 that are carried by the Postal Service, the Customs Service and other appropriate Federal agencies shall, to the extent practicable and to the extent consistent with any international treaty, convention, or agreement, apply the customs laws of the United States and all other laws relating to the cross-border transfer of such shipments in the same manner to both shipments by the Postal Service and shipments by private companies, when the Customs Service and the Postal Service jointly determine that the services are substantially similar in nature, in terms of content, user sophistication, processing, product guarantees, and value added features.


"(2) For purposes of this subsection, the term 'private company' means a private company substantially owned or controlled by persons who are citizens of the United States.


"(3) In exercising the authority pursuant to subsection (b) to conclude new treaties, conventions and amendments related to international postal services and to renegotiate such treaties, conventions and amendments, or in establishing policy under subsection (d) the Secretary of State shall, to the maximum extent practicable, take such measures as are within the Secretary's control to encourage the governments of other countries to make available to the Postal Service and private companies a range of nondiscriminatory customs procedures that will fully meet the needs of all types of American shippers.  The Secretary of State shall consult with the United States Trade Representative and the Commissioner of Customs in carrying out this paragraph.


"(4) The provisions of this subsection shall take effect 6 months after the date of the enactment of this subsection or such earlier date as the Customs Service may determine in writing.".

EXPLANATION

Under current law, the State Department bears primary responsibility for representing the United States in the Universal Postal Union, but the Postal Service retains the authority to negotiate international postal agreements.  This amendment corrects serious defects in past versions of postal reform legislation that proposed to fence the Postal Service out of intergovernmental policy decision-making and treaty negotiation processes, and sought to relegate the Postal Service to the same status as private service providers.  These earlier proposals failed to recognize that the Postal Service and private providers are not similarly situated operators.  Further, the system of exchange of international mail is not structured according to commercial principles, but rather is designed to serve universal service objectives.  Accordingly, this amendment would ensure that the Postal Service retains the authority to negotiate international postal arrangements, subject to oversight by the State Department, and explicitly include the Postal Service in interagency decision-making.

AMENDMENT CONCERNING CHANGE-OF-ADDRESS ORDER INVOLVING A COMMERCIAL MAIL RECEIVING AGENCY

Page 61, strike line 17 and all that follows through page 63, line 4.

EXPLANATION

This amendment deletes the requirement that the Postal Service provide free mail forwarding services to commercial mail receiving agencies (CMRAs), upon the termination of the agency relationship between a CMRA and one of its customers.  The requirement to provide such services would place an undue financial and operational burden on the Postal Service, effectively requiring it to re-process and re-deliver mail that had already been properly delivered as addressed.  This, in effect, would provide a subsidy to the private business operators of CMRAs, at the expense of other postal customers.  Moreover, it would impose an undue discrimination against other bulk recipients of mail matter, who do not receive forwarding services.  Currently, the Postal Service bears responsibility for forwarding mail for its own post office box customers whenever they terminate box service and request forwarding.  Why should the Postal Service also bear the forwarding costs of its competitors?  It should further be noted that CMRAs do not need to forward their customers' mail if they include waiver language in customer agreements clarifying that the obligation ends if forwarded mail is returned undelivered as addressed, and may charge their customers for forwarding service if they so desire.

AMENDMENT CONCERNING LIMIT ON EXECUTIVE COMPENSATION

Page 71, strike line 1 and all that follows through page 72, line 23, and at an appropriate location in the bill, insert the following:

SEC.  _____.  PERFORMANCE-BASED COMPENSATION.


Section 1003 of title 39, United States Code, is amended—


(a) in subsection (a) by striking "No officer or employee" in the final sentence thereof, and inserting "Except as provided in subsection (e), no officer or employee"; and


(b) by adding as subsection (e) the following:


"(e)(1) The Board of Governors may authorize the Postal Service to establish one or more programs to provide performance-based compensation or other rewards to officers and employees of the Postal Service to achieve the objectives of this title.


"(2) The Board of Governors may establish a special compensation or award program for executive officers of the Postal Service described in sections 203 or 204 to ensure that the total compensation of such officers is reasonable and comparable with compensation for employment involving similar duties and responsibilities in the private sector of the economy, except that a significant portion of the potential compensation of all such executive officers shall be based on the performance of the Postal Service.".

EXPLANATION

This amendment would authorize the establishment of programs to pay bonuses or other rewards to officers and employees of the Postal Service.  Such bonuses or other payments would still be payable, even if they caused the total compensation of an officer or employee to exceed the rate for level I of the Executive Schedule under section 5312 of title 5.  With regard to officers of the Postal Service described in sections 203 or 204 of title 39, the Board of Governors would be authorized to establish a special compensation or bonus program to ensure that the total compensation of such officers compares to the compensation for a similar level of employment involving similar duties and responsibilities in the private sector of the economy.  Any such program would be required to base a significant portion of the potential compensation of such executive officers on the performance of the Postal Service.

AMENDMENT CONCERNING COMMISSION ON THE POSTAL SERVICE

1. Strike p. 93 line 10 through p. 100 line 2.

EXPLANATION

This amendment would delete provisions creating a National Commission on the Future of the Postal Service.  President Bush’s Commission on the United States Postal Service has already discharged this responsibility.

AMENDMENT CONCERNING EMPLOYMENT OF POSTAL POLICE OFFICERS

Page 106, strike line 18 and all that follows through page 107, line 6, and insert the following:


"(f) The Postal Service may employ guards for all buildings and areas owned or occupied by the Postal Service or under the charge and control of the Postal Service, and may give such guards, with respect to such property, any of the powers of special policemen provided by section 1315 of title 40, and, as to such property, the Postal Service may take any action that the Secretary of Homeland Security may take under such section.".

EXPLANATION

This amendment is intended to correct an oversight in the Postal Reorganization Act, Pub. L. 91-375, by granting the Postal Service permanent authority to employ guards for the protection of buildings and areas owned, occupied, or controlled by the Postal Service.  This permanent authority will replace the year-to-year authority to employ guards previously granted to the Postal Service by a provision in the annual Postal Service Appropriations Act.  In addition, this amendment would update and upgrade the authority currently granted annually, by allowing the Postal Service to grant its guards, as necessary, powers similar to those exercised by guards employed by the Department of Homeland Security.
AMENDMENT CONCERNING ELECTION OF ADMINISTRATIVE REMEDIES IN EMPLOYMENT CASES


At an appropriate location in the bill, insert the following:

SEC.  _____.  ELECTION OF ADMINISTRATIVE REMEDIES IN EMPLOYMENT CASES.

(a) IN GENERAL—Section 1005(a) of title 39, United States Code, is amended by adding the following paragraph (5):


"(5) An employee who has invoked one of the administrative processes under subsections (a)(1), (a)(2), or (a)(4) of this section; section 2003e et seq. of title 29 (known as title VII of the Civil Rights Act); section 621 et seq. of title 29 (known as the Age Discrimination in Employment Act); section 206(d) of title 29 (known as the Equal Pay Act); section 791 et seq. of title 29 (known as the Rehabilitation Act); or the negotiated grievance procedure of a collective bargaining agreement entered into under chapter 12 of this title may not resort to another of those processes as a remedy for the same or related event or occurrence.  Exhaustion of any one of the administrative processes under the provisions cited above shall be deemed to exhaust the administrative processes for any or all of the others.".


(b) EFFECTIVE DATE—The amendment made by this section shall apply with regard to the invocation of any of the administrative processes listed in subsection (a), on or after September 30, 2004.
EXPLANATION

This amendment is intended to promote the efficient and expeditious resolution of employment disputes by preventing an employee from pursuing multiple remedies for the same dispute or occurrence.  As a practical matter, it would limit an employee to "one bite at the apple" for each event or related set of events.  Currently, employees may select a number of different dispute-resolution procedures for the same issue.  These diverse procedures can produce conflicting resolutions and, in some cases, resolutions that are at odds with equity issues established through collective bargaining.  Requiring an employee to choose one remedy to pursue will best protect the rights and interests of employees, their representatives, and the Postal Service.

AMENDMENT CONCERNING CONTINUATION OF PAY DURING TEMPORARY DISABILITY


At an appropriate location in the bill, insert the following:

SEC.  _____.  TEMPORARY DISABILITY; CONTINUATION OF PAY.

(a) TIME OF ACCRUAL OF RIGHT—Section 8117 of title 5, United States Code, is amended—


(1) by designating the current text as subsection (a);


(2) in subsection (a), as so designated, by striking "An employee" and inserting "An employee other than a Postal Service employee"; and


(3) by adding the following subsection (b):


"(b) A Postal Service employee is not entitled to compensation or continuation of pay for the first 3 days of temporary disability.  A Postal Service employee may use annual leave, sick leave, or leave without pay during this period.".


(b) CONFORMING AMENDMENT—Section 8118(b)(1) of title 5, United States Code, is amended to read as follows:


"(1) without a break in time, except as provided in section 8117;".

EXPLANATION

In 1974, an amendment to the Federal Employees Compensation Act eliminated the immediate, three-day waiting period before benefits could be paid.  This waiting period, designed to deter frivolous or unmeritorious disability claims, was moved from the date of injury to three days after the end of the 45-day period of continuation of pay received from the Postal Service by an injured employee.  Reinstating the three-day waiting period before an employee is eligible to receive 45 days of continuation of pay would be consistent with individual state workers’ compensation programs that require a three- to seven-day waiting period before benefits are paid.

AMENDMENT CONCERNING DISABILITY RETIREMENT


At an appropriate location in the bill, insert the following:

SEC.  _____.  DISABILITY RETIREMENT FOR POSTAL EMPLOYEES.

(a) TOTAL DISABILITY—Section 8105 of title 5, United States Code, is amended—


(1) in subsection (a), by adding at the end the following:  "This section applies to a Postal Service employee except as provided in subsection (c) of this section."; and 


(2) by adding the following subsection (c):


"(c) Notwithstanding any other provision of law, for any injury occurring on or after September 30, 2004, and for any new claim for a period of disability commencing on or after that date, the compensation entitlement for total disability is converted to 50 percent of the monthly pay of the employee when the injured employee reaches the age of 65, or one year after the employee begins receiving compensation, whichever is later.".


(b) PARTIAL DISABILITY—Section 8106 of title 5, United States Code, is amended—


(1) in subsection (a), by adding at the end the following:  "This section applies to a Postal Service employee except as provided in subsection (d) of this section."; and


(2) by adding the following subsection (d):


"(d) Notwithstanding any other provision of law, for any injury occurring on or after September 30, 2004, and for any new claim for a period of disability commencing on or after that date, the compensation entitlement for partial disability is converted to 50 percent of the difference between an employee's monthly pay and his or her monthly wage earning capacity after the beginning of partial disability when the injured employee reaches the age of 65, or one year after the employee begins receiving compensation, whichever is later.".

EXPLANATION

This amendment is intended to protect the financial resources of the Postal Service by converting compensation benefits for total or partial disability to a retirement annuity when the affected employee reaches a reasonable retirement age.  This change would reflect the fact that disabled postal employees would likely retire at some point were they not on the rolls of the Office of Workers’ Compensation Programs.


A recent review by the Office of Inspector General found that 2,819 – or 21 percent – of the more than 13,000 Postal Service employees on workers’ compensation are classified as totally disabled and, as a result, not expected to return to work.  Of that group, almost 90 percent – 2,502 – are age 55 or older and likely to be, for the most part, retirement-eligible.  Our own analysis shows that for two similarly situated retirement-eligible employees, one who selects optional retirement and the other who continues on the OWCP rolls, there is a disturbing disparity.  Over a ten-year-period, the employee who continues receiving workers’ compensation receives $95,000 more than the employee who retires.

AMENDMENT CONCERNING MEDIATION OF COLLECTIVE BARGAINING DISPUTES

At an appropriate location in the bill, insert the following:

SEC.  _____.  MEDIATION OF COLLECTIVE BARGAINING DISPUTES.

(a) REPLACEMENT OF FACTFINDING WITH MEDIATION—Section 1207(b) of title 39, United States Code, is amended to read as follows:


"(b) If the parties fail to reach agreement or to adopt a procedure providing for binding resolution of a dispute by the expiration date of the agreement in effect, or the date of the proposed termination or modification, the Secretary of Labor shall appoint, within 10 days, a mediator of nationwide reputation and professional stature who is also a member of the National Academy of Arbitrators.  The mediator shall issue after due investigation a report, with or without recommendations, to the parties no later than 45 days after appointment.".


(b) ESTABLISHMENT OF ARBITRATION BOARD—Section 1207(c)(1) of title 39, United States Code, is amended to read as follows:


"(c)(1) If no agreement is reached within 90 days after the expiration or termination of the agreement or the date on which the agreement became subject to modification under subsection (a) of this section, or if the parties decide upon arbitration but do not agree upon the procedures therefor, an arbitration board shall be established consisting of 3 members, 1 of whom shall be selected by the Postal Service, 1 by the bargaining representative of the employees, and the third of whom shall be the mediator appointed under subsection (b) of this section by the Secretary of Labor.  If the parties do not agree on the framing of the issues to be submitted, the mediator shall frame the issues and submit them to the other members of the arbitration board.".


(c) CONFORMING AMENDMENT WITH REGARD TO BARGAINING WITHOUT AN AGREEMENT—Section 1207(d) of title 39, United States Code, is amended by striking "a factfinding panel will be established", and inserting "a mediator will be selected".

EXPLANATION

This amendment is intended to expedite the resolution of collective bargaining disputes.  It would replace the factfinding panel that currently conducts the first step in the dispute resolution process with a mediator appointed by the Secretary of Labor.  If, after mediation, the parties are unable to agree and determine to submit the dispute to arbitration, the mediator would serve as the third member of the arbitration board.  This new step in the current bargaining process would reflect a recommendation by the President’s Commission on the United States Postal Service, and could assist disagreeing parties to forge a final agreement, or limit the issues that must be addressed if interest arbitration becomes necessary.

AMENDMENT CONCERNING CHANGES IN BENEFITS PROGRAMS; BARGAINING AND CONSULTATION OVER EMPLOYER CONTRIBUTIONS TO RETIREMENT PLAN FOR NEW HIRES

At an appropriate location in the bill, insert the following:

SEC.  _______.   FUTURE CHANGES TO BENEFITS PROGRAMS.
(a) IN GENERAL—Section 1005(f) of title 39, United States Code, is repealed.


(b) THRIFT SAVINGS PLAN CONTRIBUTIONS FOR NEW HIRES—Section 1005(d) of title 39, United States Code, is amended by –

(1) striking out “Officers” and by inserting in lieu thereof “(1) Except as provided in paragraph (B), officers”; and

(2) inserting at the end thereof the following paragraph:

“(2) With respect to an individual appointed to employment by the Postal Service on or after the effective date of this paragraph—

“(A) notwithstanding sections 8422 and 8423 of title 5, the sum of the amounts otherwise periodically required under those sections to be deducted and withheld from an employees’ basic pay and the amounts to be paid through government contributions shall be allocated between employee deduction and withholdings and Postal Service employer contributions, and

“(B) notwithstanding section 8432 of title 5, eligibility for and the amount of any employer contributions to the Thrift Savings Plan,

shall be fixed by the Postal Service in accordance with section 1003 of this chapter and consistent with sections 1004 and 1206 of this title, as applicable.”.

EXPLANATION

Consistent with recommendations of the President’s Commission on the Postal Service, these amendments would place benefits programs more under the control of the Postal Service and its employees, on a prospective basis.  For those employee benefit programs that are already subject to administrative change through bargaining or after consultation, such as health and life insurance programs, section 1005(f) currently establishes the government benefits package in effect at the creation of the Postal Service in 1971 as a floor against which any alterations must be compared, so that the benefits package, as a whole, remains as favorable for employees.   The ambiguity and uncertainties created by this provision have discouraged the parties from making changes.  Subsection (a) would repeal this provision.  Retirement benefits currently are fixed by statute, and not subject to bargaining.  Subsection (b) would provide that for new hires after the date of enactment, under the Federal Employees Retirement System the respective proportions of the total cost paid by the employee and employer for the defined annuity portion of the benefit, along with the conditions of eligibility for and the amount of employer contributions to the Thrift Savings Plan may be varied by the Postal Service in the future, in accordance with collective bargaining and management consultation processes.   
AMENDMENT CONCERNING CLOSING OR CONSOLIDATION OF POST OFFICES


At an appropriate location in the bill, insert the following:

SEC.  _____.  CLOSING OR CONSOLIDATION OF POST OFFICES.

(a) POSTAL POLICY—Section 101(b) of title 39, United States Code, is amended by striking the second sentence.


(b) DETERMINATION TO CLOSE OR CONSOLIDATE A POST OFFICE—Section 404(b) of title 39, United States Code, is amended to read as follows:


"(b)(1) The Postal Service, prior to making a determination under subsection (a)(3) of this section as to the necessity for the closing or consolidation of any post office, shall provide advance notice of its intention to close or consolidate such post office before the proposed date of such closing or consolidation to the persons served by such post office.


"(2) The Postal Service, in making a determination whether or not to close or consolidate a post office—


"(A) shall consider—


"(i) the effect of such closing or consolidation on the community served by such post office;


"(ii) the effect of such closing or consolidation on employees of the Postal Service employed at such office;


"(iii) whether such closing or consolidation is consistent with the policy of the Government, as stated in section 101(b) of this title, that the Postal Service shall provide a maximum degree of effective and regular postal services to rural areas, communities, and small towns where post offices are not self-sustaining;


"(iv) the economic savings to the Postal Service resulting from such closing or consolidation; and


"(v) such other factors as the Postal Service determines are necessary; and


"(B) may not consider compliance with any provision of the Occupational Safety and Health Act of 1970 (29 U.S.C. 651 et seq.).


"(3) Any determination of the Postal Service to close or consolidate a post office shall be in writing and shall include the findings of the Postal Service with respect to the considerations required to be made under paragraph (2) of this subsection.  Such determination and finding shall be made available to persons served by such post office.


"(4) The Postal Service shall take no action to close or consolidate a post office until after its written determination is made available to persons served by such post office.


"(5) A determination to close or consolidate any post office may be appealed to the Postmaster General or his or her designee.  The Postmaster General or designee shall respond to any such appeal in writing.


"(6) The Postal Service shall promulgate regulations to implement this subsection.".
EXPLANATION

This amendment is intended to simplify the time-consuming and cumbersome administrative procedures for the closing or consolidation of a post office.  Currently, those procedures can add months or years to the closing or consolidation process.  The revised procedures would enable the Postal Service to move efficiently to close post offices that were no longer justified, or to improve the administration of its retail network by consolidating offices under the supervision of a central office.  In taking any action to close or consolidate an office, the Postal Service would be required to consider a number of specific factors to ensure the continued effectiveness of its service network, as well as the efficient provision of services to affected customers, and any determination to close or consolidate a post office could be appealed directly to the office of the Postmaster General.

